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ARTICLE I:   BASIC AND ADDITIONAL SERVICES  

Contractor, hereafter referred to as Consultant, shall provide, at the expressed authorization of the 
California Department of Corrections and Rehabilitation (CDCR), all services required by and in 
accordance with the Scope of Services (Appendix A) attached hereto and incorporated herein, and such 
related and incidental services which are necessary to meet its obligations as described in Appendix A.  

Consultant shall: 

A. Consultant may, in providing the services under this Agreement, be held liable for any costs over the 
budgeted amounts to the extent they are a result of Consultant’s actions or inactions of a negligent 
or willful nature. 

B. None of the Construction Management Services provided by Consultant pursuant to this Agreement 
include, or are intended to include, services that conflict with the responsibilities and services 
provided by the Department of General Services, Real Estate Services Division, or construction 
contractors (Contractor) performing services for this project.  Questions of any conflict in services 
and responsibilities will be resolved by CDCR. 

C. The following are additional services that may be requested and required by CDCR. Such additional 
services, if required, may be separately compensated as mutually agreed: 

1. Providing services related to investigation, appraisals or valuations of existing latent conditions, 
facilities or equipment; verification of the accuracy of existing drawings or other 
CDCR-furnished information. 

2. Assisting CDCR in retaining additional services as required in support of the construction project 
including; but not limited to, professional services of special consultants, testing and inspection, 
and coordinating these services. 

3. Obtaining or training maintenance personnel or negotiating maintenance service contracts. 

4. Providing services related to construction performed by CDCR. 

5. Providing construction claim review, analysis, support and/or expert witness services. 
 

D. The rates negotiated and reflected on the Labor Rate Schedule, Appendix E, which include overhead, 
administrative costs and profit, shall remain in effect for two (2) years from the date of this 
Agreement.  Rate increase may be considered by CDCR after two (2) years and shall be utilized in 
arriving at the negotiated fee for Extra Services.  Failure on the part of Consultant to submit a timely 
proposal shall result in all work being done at the current negotiated rate. 

 
ARTICLE II: COMPENSATION 

A. Consultant shall be compensated for all services and expenses incurred in the performance of the 
Scope of Services outlined in Appendix A including travel, per diem, and any other direct or indirect 
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expenses incidental to providing the services as allowed by the Reimbursable List, Appendix G; 
however, the compensation shall not exceed the maximum contract amount stated in the STD 213 
Standard Agreement.  Consultant will not be compensated for services or expenses not required by 
the Scope of Services outlined in Appendix A.   Refer to the Reimbursable List (Appendix G) 
attached hereto and incorporated herein to determine whether  items, equipment and services  will 
be provided by the construction Contractor, included in Consultant overhead or are reimbursable 
expenses as further described herein. 

1. Direct Labor 

Consultant will be reimbursed for Direct Salary Personnel Expense for actual and necessary 
hours worked excluding sick leave, holidays and vacation at the billing rates reflected in the 
Labor Rate Schedule (Appendix E) attached hereto and incorporated herein. 

a. Billing rates for Subconsultant personnel will be negotiated by Consultant based on actual 
auditable information provided by the Subconsultant firm.  Subconsultant rates must not 
exceed the rates of comparable classifications indicated in the Labor Rate Schedule, 
Appendix E.  Consultant’s billings for Subconsultant personnel may include a five percent 
administrative charge. 

b. Prior written approval by CDCR is required for all employees reimbursed in accordance with 
this section, excluding clerical staff.  Requests for such prior approval must include the 
information indicated in Article IV A.5.  

c. Direct labor must not exceed 172 hours per month (or negotiated time base for less than full-
time employees) for any employee for the duration of the Agreement.  In the case of any 
employee exceeding the approved timebase, a justification for hours worked in excess of that 
base must be submitted in accordance with Article II B. 2. 

d. By signing this Agreement, Consultant agrees that the information used to justify salary/wage 
rates, benefits, overhead and profit during the contract negotiation is subject to verification 
by audit.  If supporting documentation shows that any of these multipliers or salary/wage 
rates are different than prior documentation had indicated, the billing rate must be adjusted 
accordingly.  Records of a private or personal nature such as security background checks, 
drug or alcohol rehabilitation information, or disciplinary actions filed will not be subject to 
access for audit purposes. 

2. Reimbursables 

a. Special Consultants – With prior written approval by CDCR, in accordance with 
Article II. B.7.d, Consultant shall be compensated for actual amounts paid to Special 
Consultants as defined by CDCR, pursuant to Article III C.  Approved Special Consultant 
billings may include a five percent administrative charge.  Such compensation shall not 
exceed the sum indicated in the Budget Summary, Appendix F. 

b. Travel and Per Diem – Consultant shall be compensated for actual expenses incurred by 
Consultant’s employees approved to work on the project.  Such compensation shall not 
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exceed rates for Excluded California State employees set by the Department of Personnel 
Administration (DPA) in accordance with the California Code of Regulations (CCR), Title 
2, Sections 599.615, 599.616, 599.619, 599.623, 599.625-599.629, 599.631, 599.638, 
599.714-599.716 and 599.722.  Such compensation shall not exceed the sum indicated on the 
Budget Summary, Appendix F. 

c. Temporary Subsistence and Relocation – Consultant shall be compensated for actual 
expenses incurred for moving, relocation, and temporary per diem by employees assigned to 
work full time at the project site, in accordance with DPA Regulations and CDCR policies.  
Such compensation shall be made only with the prior written approval of CDCR. 

Consultant shall be reimbursed for the following costs incurred as a direct result of the 
relocation of approved staff: 

1) Transportation, packing and unpacking (storage not to exceed two months without CDCR 
approval) of household goods by professional movers from old residence to new residence 
based upon the lowest estimate from at least two moving companies; or the costs of fuel, 
rental, nonrefundable deposits and other costs associated with the personal moving of 
household items by personal vehicle or rental van(s), if more economical and/or practical 
as determined by Consultant’s staff. 

2) Temporary living expenses for a period of not more than 60 days or until a permanent 
residence is established, whichever is least, and within the limitations established by CCR  
Title 2, Section 599.722 and 599.723. 

3) Expenses up to $200 will be reimbursed in accordance with CCR Title 2, Section 599.715 
for costs incurred as a result of the disconnection at old residence, connection and/or 
installation of appliances and utilities at new residence, excluding refundable deposits. 

4) Travel and meal expenses for not more than one two-day trip by Consultant’s staff member 
and spouse to the new location for the sole purpose of locating permanent housing. 

5) Receipted incidental expenses, not to exceed $500 per employee, will be reimbursed for 
miscellaneous costs incurred as a direct result of the relocation. 

6) Transportation of personal automobiles not to exceed two per family from old residence 
to new residence via the most direct highway route.  Reimbursement for mileage shall be 
at the same rate allowed for travel, pursuant to Article II A.2.c. of this Agreement. 

Reimbursement by CDCR for the above relocation expenses will be made only upon properly 
submitted invoices with substantiating receipts from Consultant.  Consultant’s employees 
who are with the project for less than six months will not be allowed moving and relocation 
compensation.  Consultant will reimburse CDCR if payment has already been made (unless 
the employee is removed by CDCR).  Such compensation shall not exceed the sum indicated 
in the Budget Summary, Appendix F. 



TBD                                           Agreement Number C560xxxx  
California Department of Corrections and Rehabilitation  ARTICLES I - VI 
 
 

  
June2020 Version 

Page 4 of 30 

d. Postage, Shipping, and Courier Service Expenses, according to Reimbursable List,  
Appendix G.  

e. It is the intent of Consultant and CDCR that this Agreement shall continue until the 
construction project is completed.  Therefore, this Agreement may be amended periodically 
to extend services and incorporate additional funds.  Amendments will be subject to 
negotiation between the parties for extra services beyond those listed in the Agreement, and 
for services beyond the originally anticipated end date. 

f. Where there is no change in the total contract amount, changes to the contract budget may be 
processed without a contract amendment upon prior approval by CDCR.  Such changes may 
include transfer of unexpended funds from one fiscal year to the next. 

3. Consultant shall not exceed the sums indicated in the Budget Summary, Appendix F, without 
prior approval by CDCR. 

4. CDCR’s obligations under this Agreement are subject to and contingent upon the availability of 
funds.  

B. INVOICING FORMAT AND CERTIFICATION OF PAYMENT 

1. Invoices shall be on official stationery and are to include the Agreement number, the Purchase 
Order number and the invoice period.  Invoices are to be submitted in arrears to CDCR via 
CDCR’s authorized representative in accordance with Invoicing Format and Certification of 
Payment Form, Exhibit B, not more frequently than monthly.  Invoices shall be signed by an 
officer of Consultant’s firm with a statement verifying the appropriateness of the costs that are 
being invoiced.  Invoices shall be submitted within 45 days after incurring the costs.  This 
provision can only be waived by prior written approval by CDCR. 

2. Consultant shall submit with each monthly invoice a breakdown showing total costs incurred to 
date, total monthly costs incurred, and an itemized listing of hours worked by classification, 
name, level and hourly billing rate.  A justification for hours worked per individual over the 
approved time base shall be submitted with each monthly invoice.  Reimbursement for these 
extra hours will be subject to approval prior to payment. 

3. Invoices for actual hours worked by staff assigned to special projects may be submitted at such 
intervals as Consultant deems practical, but not more frequently than monthly.  Such invoices 
are to include the Project title and an itemized listing of hours worked by classification, name, 
level and hourly rate.  Consultant shall include with each invoice a copy of CDCR’s prior written 
authorization to commence the special project. 

4. Invoices for travel, per diem, moving and relocation, recruitment, and postage, shipping, and 
courier service expenses may be submitted at such intervals as Consultant deems practical, but 
not more frequently than monthly, and are to be submitted in accordance with the California 
Department of Human Resources.  
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5. Consultant shall comply with State and Federal Reportable Payment Identification and 
Classification Requirements by fully completing the “Payee Data Record.”  Consultant 
understands and agrees that if he/she does not fully complete the Payee Data Record, State shall 
reduce the total contract amount by 31 percent for Federal backup withholding and seven percent 
for State income tax withholding. 

6. Payment will be made in accordance with, and within the time specified in, Government Code 
Section 927 et seq. 

7. Upon receipt and approval of Consultant’s invoices, CDCR agrees to make payments as follows: 

a. CDCR will make monthly progress payments of 90 percent of the actual monthly amount due 
for direct labor and special projects.  The remaining 10 percent of each progress payment will 
be withheld.  Consultant may substitute securities for such retentions as provided in Public 
Contract Code Section 6106.5. 

b. The 10 percent retained as described above will be paid to Consultant within 60 days after 
the end of each fiscal year upon satisfactory completion of all work required in the prior year.  

c. CDCR will pay 100 percent of all monthly costs incurred for travel and per diem, relocation, 
recruitment, temporary onsite facilities, headquarters facilities, and Special Consultants. 

d. Payment for actual amounts paid to Special Consultants approved by CDCR will be pursuant 
to Article II A. 2. a. Special Consultant invoices may be submitted at such intervals as 
Consultant deems practical, but not more frequently than monthly. 

Such invoices are to include the name of the Special Consultant, a description of the project or 
work undertaken by the Special Consultant, the actual hours of service performed, and rate.  
Consultant shall include with each invoice a copy of CDCR’s prior written authorization to hire 
the Special Consultant. 

ARTICLE III: DEFINITIONS 

For all purposes of this Agreement, the following definitions shall apply: 

A. CONTRACT DOCUMENTS shall include CDCR/Contractor Agreement and all documents 
designated in the Agreement as part of the construction contract, including working drawings, 
technical specifications, addenda, general conditions and supplementary conditions of the contract.  
The documents identified on the Standard Agreement (STD 213) form the entire Agreement 
between CDCR and listed Consultant. 

B. NIC (NOT IN CONTRACT) shall include services shown that are not part of this Agreement.  
However, at the option of CDCR and subject to an amendment to this Agreement, Consultant 
agrees to accept payment for each service as agreed in Article II, or otherwise, if not shown, for a 
fair and reasonable sum, as mutually agreed upon. 
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C. SPECIAL CONSULTANT shall mean any professional services rendered under a written 
agreement by a firm or individual other than employees from Consultant’s firm and their related 
subsidiaries for services identified in the contract scope.  Professional services shall not include 
services rendered by a professional clerical agency. 

D. SPECIAL PROJECTS shall include any services performed by Consultant at the specific request 
of CDCR, relating to services not in the original Agreement or as amended, but within the general 
contract scope. 

E. DIRECT SALARY EXPENSE shall include employee costs incurred by Consultant for a specific 
project and not for the general management or administration of Consultant’s firm.  Direct salaries 
should be identified by classification and should indicate the number of employees per 
classification and salaries by employee.  Direct salaries shall only include salaried employees 
working specifically on the Project (program).  (Salary cost included in direct costs cannot be 
included in indirect costs, e.g., principal’s salaries.)  Salary or cost should be reported on an actual 
cost basis. 

F. DIRECT PERSONNEL EXPENSE shall include direct salary expenses plus applicable fringe 
benefits that have been incurred. 

G. OVERHEAD shall include expenses paid or accrued, which are not directly associated with a 
specific project (operating and administrative costs) and are not directly reimbursed by a client.  
Expenses which are related to a specific project other than CDCR’s, and which are reimbursed by 
the client through an agreed upon multiplier, will not be included in overhead when computing the 
multiplier for this Agreement.  Refer to Appendix G for a non-inclusive list of items included in 
overhead. 

H. INCURRED COSTS shall include costs incurred when material is delivered or when services are 
performed. 

I. BILLING RATES shall include actual salaries, overhead, benefits and profit. 

J. TEMPORARY HELP shall include those nonprofessional staff hired on a short-term basis, either 
through a professional temporary help agency or other source, to fill a temporary, short-term 
vacancy left by the normal vacation, sick leave or termination of employment of an approved 
employee within the Agreement. 

 
ARTICLE IV: CONDITIONS OF WORK 

 
A. CONSULTANT STAFF 

Consultant staff has been chosen in accordance with California Government Code Section 4525, 
which requires services to be provided by a licensed architect, registered engineer or licensed general 
contractor. 
Principal in Charge:  
PE License Number:  # 
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Such Principal in Charge is certified by the Consultant to meet requirements of California 
Government Code Section 4525. 
 
1. Consultant has been selected to perform the work herein because of the skills and expertise of 

key individuals.  Therefore, Consultant agrees to assign the following individual: 
 

Sr. Construction Manager:                              
 
2. Such Construction Manager shall, so long as performance continues to be acceptable to CDCR, 

remain in charge of the services for the Project from the beginning of the Project through 
completion.  Additionally, Consultant shall furnish the names of all lead or key people in 
Consultant’s firm that will be associated with this project for approval of CDCR.  If the 
designated Construction Manager or any other designated key/lead person fails to perform to the 
satisfaction of CDCR, Consultant will have 15 calendar days, from the date of receiving a written 
notice to remove that person from the Project and replace that person with one acceptable to 
CDCR.  Requests to fill all vacant positions must have prior approval by CDCR. 

 
3. Consultant agrees that approved personnel assigned to CDCR projects shall not be transferred or 

redirected to any non-CDCR project without prior written approval from CDCR. 
 
4. Consultant shall submit job descriptions (duty statements), resumes and start dates for all 

personnel, excluding clerical staff, assigned to CDCR projects in accordance with guidelines 
provided by CDCR.  New job descriptions and/or resumes are required in the event of personnel 
changes/additions. 

 
5. Consultant, in execution of the services of this Agreement, and upon prior written approval by 

CDCR, may hire special consultants for specific services not within Consultant’s organization or 
under contract to CDCR.  In obtaining such services, Consultant shall solicit at least three 
proposals based on qualifications for any special consultant services, and maintain these 
proposals for review by CDCR.  Consultant shall negotiate with the most qualified consultant 
and submit the proposal to CDCR for approval.  In cases where three proposals cannot be 
obtained, the reason why multiple proposals were not obtained, and an explanation of how the 
reasonableness of rates was determined, shall be submitted in writing to CDCR.  Consultant shall 
comply with all State policies governing the Disabled Veteran Business Enterprises (DVBE) 
program.  Consultant is not required to obtain qualification proposals for work anticipated to be 
done by Subconsultants named in the Consultant’s Statement of Qualifications.  In no event shall 
Consultant hire a Subconsultant without receiving prior written approval from CDCR. All 
agreements between Consultant and the special consultants must be in writing and include a 
detailed description of the services to be performed, the rate of payment, the method of payment 
(lump sum, billable rate) and the cost ceiling. 

 
B. CONSULTANT STATUS AND RESPONSIBILITY 

 
1. Consultant, as an independent contractor and not as an agent of CDCR, shall, without additional 

expense to CDCR, be responsible for obtaining any business and professional licenses and 
permits and for complying with any applicable Federal or State laws, codes and regulations, and 



TBD                                           Agreement Number C560xxxx  
California Department of Corrections and Rehabilitation  ARTICLES I - VI 
 
 

  
June2020 Version 

Page 8 of 30 

municipal ordinances, and withholding all applicable employee taxes as necessary for the 
prosecution of Consultant's work.  Consultant shall be similarly responsible for all damages to 
persons or property caused by Consultant’s and/or its Subconsultants’ intentional or negligent 
acts. 

 
2. Consultant agrees, at no additional cost to CDCR, to join with and assist CDCR in defending any 

claim or action related to or arising out of Consultant's errors, omissions or negligence in the 
design of the project brought by a construction contractor or any other party. 

 
3. Consultant shall provide all Subconsultants with a copy of this Agreement, which shall also be 

made a part of the Subconsultant's contract with the Consultant.  Further, the Subconsultant’s 
contract with the Consultant shall require that the Subconsultant is bound to the Consultant in the 
same manner, and to the same extent, as the Consultant is bound to the owner under the prime 
contract documents, with respect to the Subconsultant’s portion of the work.   

4.  CDCR’s right to review and comment upon Consultant’s work shall not be construed as relieving 
Consultant from its professional and legal responsibility for the services performed hereunder. 
Neither CDCR’s right to review and comment upon the work of Consultant, nor the approval of, 
acceptance of, or payment for the services required under this Agreement shall be construed to 
operate as a waiver of any rights under this Agreement or of any cause of action arising out of the 
performance or nonperformance of this Agreement. Consultant shall be and remain liable to 
CDCR in accordance with this Agreement and all applicable laws for all loss, harm or damage to 
CDCR caused by Consultant’s negligent performance or nonperformance of any and all services 
furnished or required under this Agreement. Consultant’s work shall conform to the standards of 
the industry Architecture and Engineering profession at the time of performance. 

5. Consultant,by signing this Agreement, swears under penalty of perjury that no more than one final 
unappealable finding of contempt of court by a Federal court has been issued against Consultant 
within the immediately preceding two-year period because of Consultant’s failure to comply with 
an order of a Federal court which ordered Consultant to comply with an order of the National 
Labor Relations Board. (Public Contract Code Section 10296). 

 
C. STATE’S RIGHTS 
 

1. With respect to all works of authorship, regardless of form, whether complete or incomplete, 
developed pursuant to or in furtherance of this Agreement, Consultant hereby transfers to CDCR 
exclusive ownership of all rights within the general scope of copyright, both legal and equitable.  
Such rights include, but are not limited to, the right to use, reproduce, prepare derivative works, 
and distribute, for any purpose whatsoever, within the sound discretion of CDCR.  By this 
document, Consultant relinquishes all ownership and copyright interests in said works of 
authorship, which includes, among other things, architectural plans, drawings, instructions and 
notes, in return for valuable consideration.  Notice or registration of copyright (or patent) in 
connection with such works will be made by CDCR in the name of CDCR/State of California. 

 
All documents developed hereunder are in the nature of professional services.  All such 
documents developed in the performance or furtherance of this Agreement become the property 
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of CDCR.  Therefore, Consultant agrees to furnish to CDCR within thirty (30) calendar days of 
written notice of termination, the originals of all drawings, designs, specifications, data, reports, 
calculations, notes, and all other documents or works in whatever form and all copies thereof.  
CDCR agrees to make no demand on Consultant for responsibility for CDCR's use of such 
materials for any other CDCR work, which is not the subject of an agreement between CDCR 
and Consultant for such use. 

 
2. If Consultant performs the work required under this Agreement with the assistance of Computer 

Aided Design and Drafting technology, Consultant shall deliver to CDCR, on request, the CD 
ROM that contains the design files and shall specify the electronic format and the supplier of the 
software and hardware necessary to use the design files.  After delivery to CDCR, any additions, 
changes or deletions made by CDCR in such information shall be CDCR's sole responsibility. 

 
3. In the event of early termination, whether for convenience or failure to perform, CDCR, 

nevertheless, shall own the exclusive copyright, as set forth in sub-part (1) of this Paragraph C, 
to all finished or unfinished works of authorship.  Further, in the event of such early termination, 
CDCR shall own all finished or unfinished works of authorship, Schematic Design Phase, Design 
Development and Working Drawings, data, calculations, drawings, maps, models, photographs, 
software, technological data, reports and all other materials prepared by Consultant under the 
terms of or in furtherance of this Agreement.  Hence, all such documents and materials shall be 
furnished to CDCR promptly without additional compensation. 

 
Thereafter, if CDCR should determine to complete the original project or substantially the same 
drawings, calculations, specifications, estimates and other Working Drawings prepared under 
this Agreement, and Consultant shall make them available to CDCR upon request without 
additional compensation.  In the event CDCR changes complete documents or completes 
incomplete documents, CDCR agrees to make no demand on Consultant for responsibility for 
such changes or completions. 

 
4. Consultant understands that CDCR intends by this Agreement to obtain the exclusive copyright 

interest in the entire work of authorship, which is produced in furtherance of this Agreement.  
Hence, for valuable consideration received, Consultant hereby agrees that it will not permit any 
other firm or individual to participate in the work covered by this Agreement without first 
obtaining from such firm or individual a written assignment to CDCR of all copyright and 
ownership interests of such firm or individual in works of authorship or documents or materials 
produced in furtherance of the work covered by this Agreement.  CDCR shall have no obligation 
to pay any additional compensation for such assignment.  Such assignment shall be submitted to 
CDCR for approval before any such firm or individual may commence work.  No payment shall 
be demanded of or made by CDCR for services rendered by such other firm or individual prior 
to execution of a written assignment and approval hereof by CDCR as provided in this paragraph. 

D. RECORDS 

1. Consultant shall maintain and make available in California the accounting records and books of 
original entry, which include, but are not limited to, general ledger, journal entries, trial balance, 
cash disbursement ledger, cash receipts ledger and the appropriate source documentation.  These 
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documents shall be made available for review and/or copying within two weeks after a request 
is made.  Accounting records must be maintained in accordance with generally accepted 
accounting practices.  The accounting system will be organized in such a manner as to provide 
direct and indirect cost information, which will allow for the computation of a multiplier. 

2 Consultant and Subconsultants shall maintain individual employee time sheets to support 
reported direct labor hours.  Such time sheets shall be signed by the employee and his/her 
supervisor or other responsible company representative. 

3. CDCR or any duly authorized representative shall, at any time, have access and the right to 
examine, audit, excerpt, transcribe and copy books, documents, papers or records of Consultant 
which are related or pertinent to the Agreement.  Such material shall be made available in 
California by Consultant for a period of five years after the completion of the Project which is 
the subject of this Agreement, or the termination of this Agreement, whichever is later. 

E. ASSIGNABILITY REQUIREMENTS 

1.  Neither the performance of this Agreement, nor any part thereof, may be assigned by Consultant 
without the prior written consent and approval of CDCR. Such consent may be withheld by 
CDCR in its sole discretion 

2.  This Agreement shall be binding upon CDCR and Consultant and their respective partners and/or 
joint venturers. 

F. DEATH OR INCAPACITY 

If Consultant transacts business as an individual and not as a partnership, corporation or joint venture, 
Consultant's death or incapacity shall automatically terminate this Agreement as of the date of such 
event.  Neither Consultant nor Consultant's estate shall have any further right to perform hereunder, 
and CDCR shall pay Consultant or the estate the compensation payable for any services rendered 
prior to such termination not heretofore paid, reduced by the amount of additional costs incurred by 
CDCR because of such termination. 

 
G. FAILURE TO PERFORM 

 
1. CDCR may terminate this Agreement should Consultant fail, after reasonable notice to cure, to 

perform the covenants herein contained at the time and in the manner herein provided.  In the 
event of such termination, CDCR may proceed with the work in any manner deemed proper by 
CDCR including retention of a substitute consultant to complete the work of Consultant.  The 
cost to CDCR to complete the work of this Agreement shall be deducted from any sum due 
Consultant under this Agreement.  In the event the cost to CDCR to complete the scope of 
services of this Agreement exceeds the balance remaining due Consultant at the time of 
termination of this Agreement, Consultant agrees to pay to CDCR the difference upon demand. 

 
2. Consultant may not terminate this Agreement for the failure of CDCR to perform but shall 

complete the performance of the scope of this Agreement.  The Consultant’s sole remedy for the 
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failure of performance by CDCR is the recovery of damages in the amount due but unpaid, and 
such other general damages proximately caused by the failure of performance by CDCR.  

 
H. TERMINATION FOR CONVENIENCE 

 
1. CDCR reserves the right to terminate this Agreement for convenience upon thirty (30) days 

written notice to Consultant. Consultant may submit a written request to terminate this 
Agreement only if CDC should substantially fail to perform its responsibilities as provide herein. 

 
2. If terminated by CDCR, Consultant will be compensated for costs incurred up to the time of the 

termination notification, plus fair value of work performed as determined by CDCR.  In no event 
shall payment for such costs exceed the current Agreement price. 

I. NOTICES 
 

Written notice must be served upon CDCR or Consultant by certified or express US Postal service, 
return receipt required, or private express delivery service by UPS, FedEx or similar delivery service, 
with requirement of signed proof of delivery.  The written notice shall be sent to the designated 
contract analyst identified in Exhibit B of this Agreement or such other address as CDCR or 
Consultant may designate by written notice.  All timeframes related to a written notice in the 
Agreement are from the delivery of the written notice. 
 

J. INDEMNIFICATION 
 

Consultant shall defend, indemnify and hold harmless the State and its agencies, departments, 
directors, officers, employees, representatives, and agents from and against all allegations, claims, 
actions, suits, demands, damages, liabilities, obligations, losses, settlements, judgments, penalties, 
fines, costs and expenses (including, but not limited to attorney fees and costs) arising out of, relating 
to, resulting from or in connection with the performance of this Agreement, except for injuries and 
damages caused by the sole negligence or willful misconduct of the State. 

K. RELEASE OF CDCR 
 

The acceptance by Consultant of final payment shall release CDCR from all claims, demands and 
liability to Consultant for everything done or furnished in connection with this work and for every act 
or neglect of CDCR and others relating to or arising out of this work except those claims specifically 
listed in such acceptance or claims by third parties. 

 
L. WAIVER 

No waiver of any condition, requirement or right expressed in this Agreement shall be implied by any 
forbearance of CDCR to declare a default or failure to perform or to take any other action on account 
of the violation of such condition if such violation be continued or repeated. 
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M. MINIMUM WAGE 

Consultant agrees to pay its employee’s wages not less than current California minimum wage, in 
accordance with Section 1182.12 of the California Labor Code. 

 
N. PREVAILING WAGE RATES 
 

The Director of the Department of Industrial Relations (DIR) has ascertained general prevailing wage 
rates in the county in which the work is to be performed.  Upon request, the State shall furnish to the 
Consultant a copy of such prevailing wage rates that the Contractor shall post at the job site. 

 
The prevailing wage rates set forth are the minimum that shall be paid by the Consultant.  Nothing 
contained herein shall be construed as preventing the Consultant from paying more than the 
minimum prevailing wage rates.  No extra compensation will be allowed by the State due to the 
Consultant’s inability to hire labor at minimum rates. 

 
If it becomes necessary to employ work classifications other than those listed on the Rate Sheet, the 
Consultant shall notify the CDCR immediately and the CDCR will ascertain the additional prevailing 
wage rates from the date of initial payment. 

 
The Consultant shall comply with all prevailing wage rate requirements and shall be subject to all 
restrictions and penalties in accordance with California Labor Code Sections 1770-1784 

 
O. PUBLIC WORKS CONTRACTOR REGISTRATION PROGRAM 
 

Section 1720 of the Labor Code defines “public works”, as it pertains to Sections 1720 – 1861 of the 
Labor Code, so that “construction” includes work performed during the design, site assessment, 
feasibility study, and other preconstruction phases of construction including, but not limited to, 
inspection and land surveying work, regardless of whether any further construction work is 
conducted., and work performed during the post-construction phases of construction including, but 
is not limited to, all cleanup work at the jobsite.   
 
Pursuant to Labor Code Section 1771.4, which imposes additional requirements when awarding 
public works contracts: 

 
1. This project is subject to compliance monitoring and enforcement by the DIR. 
 
2. The CDCR shall post or require the prime contractor to post job site notices as prescribed by 

regulation. 
 
3. Each Consultant and subconsultant shall furnish the records specified in Labor Code Section 

1776 directly to the Labor Commissioner, in the following manner: 
 

a. At least monthly or more frequently if specified in the contract with the awarding body. 
 
b. In a format prescribed by the Labor Commissioner. 



TBD                                           Agreement Number C560xxxx  
California Department of Corrections and Rehabilitation  ARTICLES I - VI 
 
 

  
June2020 Version 

Page 13 of 30 

 
4. The CDCR shall undertake those activities it deems necessary to monitor and enforce compliance 

with prevailing wage requirements.  Consultant shall cooperate with the CDCR by providing 
such information as the CDCR may request to ensure the Consultant’s compliance with this law. 

 
5. No Consultant or subconsultant may be awarded a contract for public work on a public works 

project unless registered with the DIR pursuant to Labor Code Section 1725.5. 
 
6. The selected Consultant shall submit proof of registration with DIR to CDCR once the Consultant 

has been selected and prior to execution of this Agreement.  The Consultant shall be responsible 
for ensuring all subconsultants are registered with DIR. 

 
P WARRANTIES 

 
Consultant warrants, by execution of this Agreement, that no person or selling agency has been 
employed or retained to solicit or secure this Agreement upon agreement or agreement for a 
commission, percentage, brokerage, or contingency fee, excepting bona fide employees or 
established commercial or selling agencies maintained by Consultant for the purpose of securing 
business.  For breach or violation of this warranty, CDCR shall, in addition to other remedies 
provided by law, have the right to annul this Agreement without liability, paying only for the value 
of the work actually performed, or otherwise recover the full amount of such commission, brokerage 
or contingency fee. 

 
Q. RECYCLING CERTIFICATION 
 

Consultant shall certify in writing under penalty of perjury, the minimum, if not exact, percentage of 
recycled content, both post-Consumer waste and secondary waste as defined in the Public Contract 
Code section 12200, in materials, goods, or supplies offered or products used in the performance of 
this Agreement, regardless of whether the product meets the required recycled product percentage as 
defined in the Public Contract Code section 12200. 

 
R. ELECTRONIC WASTE RECYCLING 
 

The Consultant certifies that it complies with the requirements of the Electronic Waste Recycling 
Act of 2003, Chapter 8.5, Part 3 of Division 30, commencing with Section 42460 of the Public 
Resources Code, relating to hazardous and solid waste.  Consultant shall maintain documentation 
and provide reasonable access to its records and documents that evidence compliance. 

 
S. COMPUTER SOFTWARE 
 

Consultant certifies that it has appropriate systems and controls in place to ensure that State funds 
will not be used in the performance of this Agreement for the acquisition, operation or maintenance 
of computer software in violation of copyright laws. 
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T. CONFLICT OF INTEREST 
 

1. State and Consultant agree to avoid any real or apparent conflict of interest on the part of the 
Consultant, its employees, or officers and directors of the Consultant firm or any of its 
subcontractors on the Project.  CDCR reserves the right to determine, in its reasonable discretion, 
whether any information, assertion or claim received from any source indicates the existence of 
a real or apparent conflict of interest; and, if a conflict is found to exist, to require the Consultant 
to submit additional information or a plan for resolving the conflict, subject to CDCR review and 
prior approval. 

 
2. Conflicts of interest include, but are not limited to: 

a. An instance where the Consultant or any of its subcontractors on the Project, or any 
employee, officer, or director of the Consultant or any subcontractor of the Consultant has an 
interest, financial or otherwise, in any other contractor on the Project, or whereby the use or 
disclosure of information obtained by the Consultant while performing services under the 
contract for the Project would allow for private or personal benefit or for any purpose that is 
contrary to the goals and objective of the contract. 

b. An instance where the Consultant or any of its subcontractor’s employees, officers, or 
directors use their positions for purposes that are, or give the appearance of being, motivated 
by a desire for private gain for themselves or others, such as those with whom they have 
family, business or other ties. 
 

3. If either party becomes aware of a known or suspected conflict of interest, the knowledgeable 
party shall inform the other party, and the Consultant will be given an opportunity to submit 
additional information to resolve the conflict.  Within 20 days from the date of notification of the 
conflict, the Consultant shall provide the additional information to CDCR sufficient to enable 
CDCR to fully evaluate the nature and effects of the potential conflict.  If a conflict is determined 
to exist by the CDCR in its reasonable discretion and cannot be resolved to the satisfaction of the 
CDCR, the conflict shall be grounds for termination of the Agreement for good cause under the 
terms of this Agreement. 

 
4. The Consultant shall submit an annual statement of Potential Conflicts on the anniversary of this 

Agreement and at any time the Consultant becomes aware of any facts that reveal a potential or 
actual conflict of interest. 

 
5. Current State Employees: 

 
a. No officer or employee shall engage in any employment, activity or enterprise from which 

the officer or employee receives compensation or has a financial interest and which is 
sponsored or funded by any State agency, unless the employment, activity or enterprise is 
required as a condition of regular State employment. 

b. No officer or employee shall contract on his or her own behalf as an independent contractor 
with any State agency to provide goods or services. 
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c. In addition to the above, CDCR officials and employees shall also avoid actions resulting in 
or creating an appearance of: 

 
1) Using an official position for private gain; 
 
2) Giving preferential treatment to any particular person; 
 
3) Losing independence or impartiality; 
 
4) Making a decision outside of official channels; and 
 
5) Affecting adversely the confidence of the public or local officials in the integrity of the 

program. 
 

d. Officers and employees of the Department must not solicit, accept or receive directly or 
indirectly, any fee, commission, gratuity or gift from any person or business organization 
doing or seeking to do business with the State. 

 
6. Former State Employees: 

a. For the two-year period from the date he or she left State employment, no former State officer 
or employee may enter into a contract in which he or she engaged in any of the negotiations, 
transactions, planning, arrangements or any part of the decision-making process relevant to 
the contract while employed in any capacity by any State agency. 

b. For the 12-month period from the date he or she left State employment, no former State 
officer or employee may enter into a contract with any State agency if he or she was employed 
by that State agency in a policy-making position in the same general subject area as the 
proposed contract within the 12-month period prior to his or her leaving State service. 

c. In addition to the above, the Consultant shall avoid any conflict of interest whatsoever with 
respect to any financial dealings, employment services or opportunities offered to inmates or 
parolees.  The Consultant shall not itself employ or offer to employ inmates or parolees either 
directly or indirectly through an affiliated company, person or business unless specifically 
authorized in writing by the CDCR.  In addition, the Consultant shall not (either directly, or 
indirectly through an affiliated company, person or business) engage in financial dealings 
with inmates or parolees, except to the extent that such financial dealings create no actual or 
potential conflict of interest, are available on the same terms to the general public, and have 
been approved in advance in writing by the CDCR.  For the purposes of this paragraph, 
“affiliated company, person or business” means any company, business, corporation, non-
profit corporation, partnership, limited partnership, sole proprietorship, or other person or 
business entity of any kind which has any ownership or control interest whatsoever in the 
Consultant, or which is wholly or partially owned (more than 5% ownership) or controlled 
(any percentage) by the Consultant or by the Consultant’s owners, officers, principals, 
directors and/or shareholders, either directly or indirectly.  “Affiliated companies, persons or 
businesses” include, but are not limited to, subsidiary-, parent-, or sister- companies or 
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corporations, and any company, corporation, non-profit corporation, partnership, limited 
partnership, sole proprietorship, or other person or business entity of any kind that is wholly- 
or partially- owned or controlled, either directly or indirectly, by the Consultant or by the 
Consultant’s owners, officers, principals, directors and/or shareholders. 

d. The Consultant shall have a continuing duty to disclose to the State in writing all interests 
and activities that create an actual or potential conflict of interest in performance of the 
Agreement.  

e. The Consultant shall have a continuing duty to keep the State timely and fully apprised in 
writing of any material changes in the Consultant’s business structure and/or status.  This 
includes any changes in business form, such as a change from sole proprietorship or 
partnership into a corporation or vice-versa; any changes in company ownership; any 
dissolution of the business; any change of the name of the business; any filing in bankruptcy; 
any revocation of corporate status by the Secretary of State; and any other material changes 
in the Consultant’s business status or structure that could affect the performance of the 
Consultant’s duties under the Agreement. 

f. If the Consultant violates any provision of the above paragraphs, such action by the 
Consultant shall render this Agreement void. 

g. Members of boards and commissions are exempt from this section if they do not receive 
payment other than payment of each meeting of the board or commission, payment for 
preparatory time and payment for per diem. 

 
U. TIME 

Time is of the essence of this Agreement. 

V. PUBLIC OFFICIALS 

No members of the California Legislature nor any member of or delegate to Congress shall be 
admitted to any share or part of this Agreement or to any benefit that may arise therefrom.  The 
provisions of this clause shall be extended to all public officers or employees. 

W. RELEASE OF INFORMATION 

Consultant shall not make any public information release in connection with services performed 
under this Agreement without advance written permission of CDCR.  

X. FEDERAL GRANTS 

In the event a Federal grant or other Federal financing contributes to this project, Consultant shall 
permit access to and grant the right to appropriate Federal agencies to examine Consultant's books 
covering the work under this Agreement.  Consultant shall comply with Federal agency requirements 
as to conditions such as, but not limited to, work hours, overtime compensation, nondiscrimination 
and contingency fees. 
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Y. EVALUATION 
 

CDCR shall conduct periodic formal evaluations of Consultant’s performance under this Agreement.  
The results of said evaluations will be shared with Consultant, thereby providing Consultant the 
opportunity to improve the quality of services provided to CDCR. 

  
Z. NONDISCRIMINATION 
 
 During the performance of this Agreement, Consultant and its subconsultants shall not unlawfully 

discriminate, harass, or allow harassment against any employee or applicant for employment because 
of sex, race, color, ancestry, religious creed, national origin, physical disability (including HIV and 
AIDS), mental disability, medical condition (cancer), age (over 40), marital status, and denial of 
family care leave. Consultants and subconsultants shall insure that the evaluation and treatment of 
their employees and applicants for employment are free from such discrimination and harassment. 
Consultants and subconsultants shall comply with the provisions of the Fair Employment and 
Housing Act (Gov. Code § 12990.) and the applicable regulations promulgated thereunder (Cal. Code 
Regs., Title 2, § 7285 et seq.). The applicable regulations of the Fair Employment and Housing 
Commission implementing Government Code section 12990, set forth in Chapter 5 of Division 4 of 
Title 2 of the California Code of Regulations, are incorporated into this Agreement by reference and 
made a part hereof as if set forth in full. Consultant and its subconsultants shall give written notice 
of their obligations under this clause to labor organizations with which they have a collective 
bargaining or other Agreement. 

 
 Consultant shall include the nondiscrimination and compliance provisions of this clause in all 

subcontracts to perform work under the Agreement. 
 
AA. STATEMENT OF COMPLIANCE 
 

For contracts over $5,000, the Consultant certifies under penalty of perjury under the laws of the 
State of California, unless specifically exempted, compliance with Government Code Section 12990 
and California Code of Regulations, Title 2, Division 4.1, Chapter 5 in matters relating to the 
development, implementation and maintenance of a nondiscrimination program.  Consultant agrees 
not to unlawfully discriminate against any employees or applicant for employment because of race, 
religion, color, national origin, ancestry, physical handicap, medical condition (cancer related), 
marital status, sex, sexual orientation, or age (over 40).  

BB. FORCED, CONVICT AND INDENTURED LABOR 

No foreign-made equipment, materials or supplies furnished to CDCR pursuant to this Agreement 
may be produced in whole or part by forced labor, convict labor, or indentured labor.  By submitting 
a bid to the State or accepting a purchase order, Consultant agrees to comply with this provision of 
the Agreement. 
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CC. LIMITATION OF SERVICE 

CDCR does not assume any obligation to employ Consultant’s services or pay Consultant royalties 
of any type as to future programs, which may result from the work performed hereunder. 

 
DD. LIMITATION OF RESPONSIBLITY 
 

Neither CDCR nor Consultant shall hold the other responsible for damages or delay in performance 
caused by strikes, lockouts and acts of God including, but not limited to flood, fire earthquake, 
pestilence, pandemic, or tornado. 

EE.  EXCISE TAX 

Unless required by law, the State of California is exempt from federal excise taxes. 

FF.  CORPORATE STATUS VERIFICATION 
 

Upon execution of this Agreement, and at all times during the performance of this Agreement, 
Consultant, if a corporation, does certify under penalty of perjury that the corporation is currently in 
good standing with the Office of the Secretary of State and is qualified to do business in the State of 
California. Consultant agrees to immediately notify CDCR of any change in its corporate standing 
or qualification to do business in California. 

 
GG. LICENSES AND PERMITS 

1. The Consultant shall be an individual or firm licensed to do business in California and shall 
obtain at Consultant’s expense all license(s) and permit(s) required by law for accomplishing any 
work required in connection with this Agreement. 

2. In the event any license(s) and/or permit(s) expire at any time during the term of this Agreement, 
Consultant agrees to provide the CDCR with a copy of the renewed license(s) and/or permit(s) 
within 30 days following the expiration date.  In the event the Consultant fails to keep in effect 
at all times all required license(s) and permit(s), the State may, in addition to any other remedies 
it may have, terminate this Agreement upon occurrence of such event. Upon termination 
Consultant agrees to turn over all records of its work for use by a substitute firm to complete the 
work of Consultant and Consultant agrees to pay CDCR the sum equal to amount that the cost to 
complete work of Consultant exceeds the remaining balance of the budget for this Agreement. 

HH. DISCLOSURE 

Neither the State nor any State employee will be liable to the Consultant or its staff for injuries 
inflicted by inmates or parolees of the State.  The State agrees to disclose to the Consultant any 
statement(s) known to State staff, made by any inmate or parolee, which indicate violence may 
result in any specific situation, and the same responsibility will be shared by the Consultant in 
disclosing such statement(s) to the State. 
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II. SECURITY CLEARANCE/FINGERPRINTING 

The State reserves the right to conduct fingerprinting and/or security clearance through the 
Department of Justice, Bureau of Criminal Identification and Information, prior to award and at any 
time during the term of the Agreement, in order to permit Consultant and/or Consultant’s employees 
access to State premises.  The State further reserves the right to terminate the Agreement should a 
threat to security be determined. 

 
JJ. NOTIFICATION OF PERSONNEL CHANGES 

Consultant must notify the State, in writing, of any changes of those personnel allowed access to 
State premises for the purpose of providing services under this Agreement.  In addition, Consultant 
must recover and return any State-issued identification card provided to Consultant’s employee(s) 
upon their departure or termination. 

KK. NON ELIGIBLE ALIEN CERTIFICATION 

By signing this Agreement, Consultant certifies, under penalty of perjury, that Consultant, if a sole 
proprietor, is not a nonqualified alien as that term is defined by the United States Code Title 8, 
Chapter 14, Section 16321 et seq. 

LL. DRUG-FREE WORKPLACE 

Consultant, by signing this Agreement, swears under penalty of perjury under the laws of the State 
of California that Consultant is in compliance with Government Code Section 8355 in matters 
relating to providing a drug-free workplace.  Consultant will: 

1. Publish a statement notifying employees that unlawful manufacture, distribution, dispensation, 
possession or use of a controlled substance is prohibited and specifying actions to be taken 
against employees for violations, as required by Government Code Section 8355(a)(1). 

2. Establish a Drug-Free Awareness Program as required by Government Code Section 8355(a)(2), 
to inform employees about all of the following: 

a.   The dangers of drug abuse in the workplace. 

b.   The person's or organization's policy of maintaining a drug-free workplace, 

c.   Any available counseling, rehabilitation and employee assistance programs, and 

d.   Penalties that may be imposed upon employees for drug abuse violations. 

3. Provide as required by Government Code Section 8355(a)(3) that every employee who works on 
the proposed agreement: 

a. Will receive a copy of the company's drug-free policy statement, and 
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b. Will agree to abide by the terms of the company's statement as a condition of employment 
on the agreement. 

Failure to comply with these requirements may result in suspension of payments under the 
Agreement or termination of the Agreement or both and the Consultant may be ineligible for 
award of any future State contracts if the Department determines that any of the following has 
occurred: (1) the Consultant has made false certification, or (2) violates the certification by failing 
to carry out the requirements as noted above. 

MM. DISABLED VETERANS BUSINESS ENTERPRISE PARTICIPATION 

In accordance with Public Contract Code Section 10115 et seq., it is the policy of the State to 
involve DVBE’s in its contracts to the maximum extent feasible.  The Consultant shall make 
every reasonable effort in accordance with Public Contract Code Section 10115 et seq. to include 
qualified Disabled Veterans Business Enterprise Subconsultants and Subcontractors in its work.  
CDCR reserves the right to periodically monitor Consultant's progress in achieving the 
aforementioned goal and inquire of said progress as deemed necessary. 

NN. AMERICANS WITH DISABILITIES ACT 
 

By signing this Agreement, Consultant assures the State it complies with the Americans with 
Disabilities Act (ADA) of 1990, (42 U.S.C. 12101 et seq.), which prohibits discrimination on the 
basis of disability, as well as applicable regulations and guidelines issued pursuant to the ADA. 

 
OO. PRIORITY HIRING CONSIDERATIONS 
 

If this Agreement includes services in excess of $200,000, the Consultant shall give priority 
consideration in filling vacancies in positions funded by the Agreement to qualified recipients of 
aid under Welfare and Institutions Code Section 11200 in accordance with Public Contract Code 
Section 10353. 
 

PP. EMPLOYMENT OF EX-OFFENDERS 
 

Consultant cannot and will not either directly, or on a subcontract basis, employ in connection with 
this Agreement. 

 
1. Ex-Offenders on active parole or probation, who have been on active parole or probation during 

the last three years preceding their employment;  
 
2. Ex-Offenders convicted of drug trafficking in a prison/jail; escape or aiding/abetting escape; 

battery on a Peace Officer or Public Official; arson offenses; or, any violations of Penal Code 
Sections 4570-4574 (Unauthorized Communications with Prisons and Prisoners Offenses); 

 
3. Ex-Offenders required to register as a sex offender pursuant to Penal Code Section 290 or if such 

ex-offender has an offense history involving a “violent felony” as defined in subparagraph c of 
Penal Code Section 667.5; or 
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4. Any ex-offender in a position, which provides direct supervision of parolees, except in the 
following instances: 

 
a. Consultant shall only employ ex-offenders who can provide written evidence of having 

satisfactorily completed parole or probation, and who have remained off parole or probation, 
and have had no arrests or convictions within the past three years. 

 
An ex-offender whose assigned duties involve administrative or policy decision-making, 
accounting, procurement, cashiering, auditing, or any other business-related administrative 
function shall be fully bonded to cover any potential loss to the State or Consultant. Evidence 
of such bond shall be supplied to CDCR prior to employment of the ex-offender. 

QQ. CHILD SUPPORT COMPLIANCE ACT 
 

For any agreement in excess of $100,000, Consultant acknowledges in accordance with Public 
Contract Code Section 7110, that: 
 

1. Consultant recognizes the importance of child and family support obligations and shall fully 
comply with all applicable State and Federal laws relating to child and family support 
enforcement, including, but not limited to, disclosure of information and compliance with 
earnings assignment orders, as provided in Chapter 8 (commencing with Section 5200) of 
Part 5 of Division 9 of the Family Code; and 
 

2. Consultant, to the best of its knowledge, is fully complying with the earnings assignment 
orders of all employees and is providing the names of all new employees to the New Hire 
Registry maintained by the California Employment Development Department. 

 
RR. UNION ORGANIZING 
 

Consultant, by signing this Agreement, hereby acknowledges the applicability of Government 
Code Section 16645 through Section 16649 to this Agreement.  

 
1. Consultant, will not assist, promote or deter union organizing by employees performing work 

on a State service contract, including a public works contract.  
 

2. No State funds received under this Agreement will be used to assist, promote or deter union 
organizing.  
 

3. Consultant will not, for any business conducted under this Agreement, use any State property 
to hold meetings with employees or supervisors, if the purpose of such meetings is to assist, 
promote or deter union organizing, unless the State property is equally available to the general 
public for holding meetings.  
 

4.   If Consultant incurs costs, or makes expenditures to assist, promote or deter union 
organizing, Consultant will maintain records sufficient to show that no reimbursement from 
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State funds has been sought for these costs, and that Consultant shall provide those records 
to the Attorney General upon request.  

 
SS. UNION ACTIVITIES 
 

Consultant hereby certifies that no request for reimbursement, or payment under this Agreement, 
will seek reimbursement for costs incurred to assist, promote or deter union organizing.  
 

TT. INSURANCE REQUIREMENTS 
 

Consultant shall comply with all requirements outlined in the (1) General Provisions section and (2) 
Contract Insurance Requirements outlined in this section. No payments will be made under this 
Agreement until Consultant fully complies with all requirements. 

 
1. General Provisions Applying to All Policies 

 
a. Coverage Term – Coverage needs to be in force for the complete term of the Agreement If 

insurance expires during the term of the Agreement a new certificate must be received by the 
State at least thirty (30) days prior to the expiration of this insurance.  Any new insurance 
must comply with the original contract terms of the Agreement. 
 

b. Policy Cancellation or Termination & Notice of Non-Renewal – Consultant is responsible to 
notify the State within five (5) business days of any cancellation, non-renewal or material 
change that affects required insurance coverage.  New certificates of insurance are subject to 
the approval of the Department of General Services and the Consultant agrees no work or 
services will be performed prior to obtaining such approval. In the event Consultant fails to 
keep in effect at all times the specified insurance coverage, the State may, in addition to any 
other remedies it may have, terminate this Agreement upon the occurrence of such event, 
subject to the provisions of this Agreement.  
 

c. Premiums, Assessments and Deductibles – Consultant is responsible for any premiums, 
policy assessments, deductibles or self-insured retentions contained within their insurance 
program. 
 

d. Primary Clause – Any required insurance contained in this Agreement shall be primary, and 
not excess or contributory, to any other insurance carried by the State. 
 

e. Insurance Carrier Required Rating – All insurance companies must carry an AM Best rating 
of at least “A–” with a financial category rating of no lower than VII.  If the Consultant is              
self-insured for a portion or all of its insurance, review of financial information including a 
letter of credit may be required. 
 

f. Endorsements – Any required endorsements requested by the State must be physically 
attached to all requested certificates of insurance and not substituted by referring to such 
coverage on the certificate of insurance. 
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g. Inadequate Insurance – Inadequate or lack of insurance does not negate the Consultant’s 
obligations under the Agreement. 
 

h. Available Coverages/Limits – All coverage and limits available to the Consultant shall also 
be available and applicable to the State. 
 

i. Satisfying an SIR - All insurance required by this contract must allow the State to pay and/or 
act as the Consultant’s agent in satisfying any self-insured retention (SIR). The choice to pay 
and/or act as the Consultant’s agent in satisfying any SIR is at the State’s discretion. 
 

j. Use of Subcontractors - In the case of Consultant’s utilization of subcontractors to complete 
the contracted scope of work, Consultant shall include all subcontractors as insured’s under 
Consultant’s insurance or supply evidence of subcontractor’s insurance to The State equal to 
policies, coverages, and limits required of Consultant. 

 
2. Contract Insurance Requirements  

 
Consultant shall display evidence of the following on a certificate of insurance evidencing the 
following coverages: 
 
a. Commercial General Liability 

 
Consultant shall obtain, at Consultant’s expense, and keep in effect during the term of this 
Agreement, Commercial General Liability Insurance covering bodily injury, and property 
damage in a form and with coverages that are satisfactory to the State. This insurance shall 
include personal and advertising injury liability, products, completed operations, and 
contractual liability coverage for the indemnity provided under this Agreement.  Coverage 
shall be written on an occurrence basis in an amount not be less than $1,000,000 per 
occurrence. Annual aggregate limit shall not be less than $2,000,000.  
 
The State of California, its officers, agents, and employees are to be covered as additional 
insureds with respect to liability arising out of work or operations. 
 

b. Automobile Liability 
 
Consultant shall maintain motor vehicle liability with limits of not less than $1,000,000 
combined single limit. Such insurance shall cover liability arising out of a motor vehicle 
including owned, hired, and non-owned motor vehicles.  
 

                        The State of California, its officers, agents, and employees are to be covered as additional       
insureds with respect to liability arising out of work or operations. 
 

c. Workers’ Compensation and Employer’s Liability 
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Workers’ Compensation insurance as required by the State of California, with Statutory 
Limits, and Employer’s Liability Insurance with limit of no less than $1,000,000 per accident 
for bodily injury or disease.  
 
Policy shall be endorsed to include a waiver of subrogation in favor of State of California.  
 

d. Errors and Omissions/Professional Liability – Consultant will maintain errors and 
omissions/professional liability insurance, appropriate to the Consultant’s profession, with 
limits no less than $1,000,000 each occurrence and $3,000,000 annual aggregate. 

 
1.  If Policy is written on a claims-made basis provide the following:    

a. The Retroactive Date must be shown, and must be before the date of the Agreement 
or the beginning of contract work.   

 
b. If coverage is canceled or non-renewed, and not replaced with another claims-made 

policy form with a Retroactive Date prior to the Agreement effective date, the 
Consultant must purchase “extended reporting” coverage for a minimum of five (5) 
years after completion of work. 

UU. WORKERS’ COMPENSATION 
 

Consultant hereby represents and warrants that Consultant is currently and shall, for the duration of 
this Agreement, carry workers’ compensation insurance, at Consultant’s expenses, or that it is self-
insured through a policy acceptable to the CDCR, for all of its employees who will be engaged in 
the performance of this Agreement. 

 
Prior to approval of this Agreement and before performing any work, Consultant shall furnish to the 
State evidence of valid workers’ compensation coverage.  Consultant agrees that the workers’ 
compensation insurance shall be in effect at all times during the term of this Agreement. In the event 
said insurance coverage expires or is cancelled at any time during the term of this Agreement, 
Consultant agrees to give at least thirty (30) days prior written notice to CDCR before said expiration 
date or immediate notice of cancellation.  Evidence of coverage shall not be for less than the 
remainder of the term of the Agreement or for a period of not less than one year. The State reserves 
the right to verify the Consultant’s evidence of coverage.  In the event the Consultant fails to keep 
workers’ compensation insurance coverage in effect at all times, the State reserves the right to 
terminate this Agreement and seek any other remedies afforded by the laws of this State. 

 
Consultant also agrees to indemnify, defend and save harmless the State, its officers, agents and 
employees from any and all of Consultant’s workers’ compensation claims and losses by 
Consultant’s officers, agents and employees related to the performance of this Agreement. 

VV. WORKMANSHIP 

All work provided by the Consultant shall conform to the latest requirements of Federal, State, City 
and County regulations.  Consultant is responsible for compliance with all applicable laws, codes, 
rules and regulations in connection with work performed under this Agreement. 
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WW. ANTI-TRUST CLAIMS 

The Consultant by signing this Agreement hereby certifies that if these services or goods are obtained 
by means of a competitive bid, the Consultant shall comply with the requirements of the Government 
Code Sections set out below. 

1. The Government Code Chapter on Antitrust claims contains the following definitions: 

a. “Public Purchase” means a purchase by means of competitive bids of goods, services, or 
materials by the State or any of its political subdivisions or public agencies on whose behalf  
the Attorney General may bring an action pursuant to subdivision (c) of [Section 16750] of 
the Business and Professions Code. 

b. “Public Purchasing Body” means the State or the subdivision or agency making a public 
purchase.  (Government Code Section 4550.) 

2. In submitting a bid to a Public Purchasing Body, the bidder offers and agrees that if the bid is 
accepted, it will assign to the Purchasing Body all rights, title, and interest in and to all causes of 
action it may have under Section 4 of the Clayton Act (15 U.S.C. Section 15) or under the 
Cartwright Act (Chapter 2, commencing with Section 16700, of Part 2 of Division 7 of the 
Business and Professions Code), arising from purchases of goods, materials, or services by the 
bidder for sale to the Purchasing Body pursuant to the bid. Such assignment shall be made and 
become effective at the time the Purchasing Body tenders final payment to the bidder.  
(Government Code Section 4552.) 

3. If an awarding body or Public Purchasing Body receives, either through judgment or settlement, 
a monetary recovery for a cause of action assigned under this chapter, the assignor shall be 
entitled to receive reimbursement for actual legal costs incurred and may, upon demand, recover 
from the Public Body any portion of the recovery, including treble damages, attributable to 
overcharges that were paid by the assignor but were not paid by the Public Body as part of the 
bid price, less the expenses incurred in obtaining that portion of the recovery. (Government Code 
Section 4553.) 

4. Upon demand in writing by the assignor, the assignee shall, within one year from such demand, 
reassign the cause of action assigned under this part if the assignor has been or may have been 
injured by the violation of law for which the cause of action arose and (a) the assignee has not 
been injured thereby, or (b) the assignee declines to file a court action for the cause of action.  
(Government Code Section 4554.) 

 
XX. GOVERNING LAWS 
 

This Agreement shall be governed by California Law. Venue for any action for the enforcement of 
this Agreement shall be in Sacramento County. 
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YY. INDEPENDENT CONTRACTOR 

Consultant, and the agents and employees of Consultant, in the performance of this Agreement, shall 
act in an independent capacity and not as officers, employees or agents of the State. 

ZZ FORCE MAJEURE 

Neither party shall be liable to the other for any delay in or failure of performance, nor shall any such 
delay in or failure of performance, constitute default if such delay or failure is caused by “Force 
Majeure.”  As used in this section, “Force Majeure” is defined as follows: Occurrences of a severe 
and unusual nature including but not limited to, acts of war, earthquake, floods, fire, pandemics and 
other such occurrences such that performance is impossible.  

AAA. AIR OR WATER POLLUTION VIOLATION 

Under the State laws, the Consultant shall not be:       

1. In violation of any order or resolution not subject to review promulgated by the State Air 
Resources Board or an air pollution control district; 

2. Subject to cease and desist order not subject to review issued pursuant to Section 13301 of the 
Water Code for violation of waste discharge requirements or discharge prohibitions; or finally 
determined to be in violation of provisions of Federal law relating to air or water pollution. 

BBB. CONFIDENTIALITY OF DATA 

All financial, statistical, personal, technical and other data and information relating to State's 
operation, which are designated confidential by the State and made available to carry out this 
Agreement, or which become available to the Consultant in order to carry out this Agreement, shall 
be protected by the Consultant from unauthorized use and disclosure. 

If the methods and procedures employed by the Consultant for the protection of the Consultant's data 
and information are deemed by the State to be adequate for the protection of the State's confidential 
information, such methods and procedures may be used with the written consent of the State.  The 
Consultant shall not be required under the provisions of this paragraph to keep confidential any data 
already rightfully in the Consultant's possession that is independently developed by the Consultant 
outside the scope of the Agreement or is rightfully obtained from third parties. 

No reports, information, inventions, improvements, discoveries, or data obtained, repaired, 
assembled, or developed by the Consultant pursuant to this Agreement shall be released, published, 
or made available to any person (except to the State) in violation of any State or Federal law. 

Consultant by acceptance of this Agreement is subject to all of the requirements of California 
Government Code Section 11019.9 and California Civil Code Sections 1798, et seq., regarding the 
collection, maintenance and disclosure of personal and confidential information about individuals. 
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CCC. CONSULTANT EMPLOYEE MISCONDUCT 

During the performance of this Agreement, it shall be the responsibility of the Consultant whenever 
there is an incident of use of force or allegation(s) of employee misconduct associated with and 
directly impacting inmate and/or parolee rights, to immediately notify the CDCR of the incident(s), 
to cause an investigation to be conducted, and to provide CDCR with all relevant information 
pertaining to the incident(s).  All relevant information includes, but is not limited to: 

1. Investigative reports. 

2 Access to employee personnel records. 

3. That information reasonably necessary to assure CDCR that inmates and/or parolees are not or 
have not been deprived of any legal rights as required by law, regulation, policy and procedures. 

4. Written evidence that the Consultant has taken such remedial action, in the event of unnecessary 
or excessive force, or employee misconduct with inmates and/or parolees, as will ensure against 
a repetition of the incidents(s) or retaliation. 

To the extent that the information provided by the Consultant fails to so assure CDCR, CDCR may 
require that any implicated Consultant staff be denied access to and the supervision of CDCR inmates 
and/or parolees at the facility and access to inmate and/or parolee records.  Notwithstanding the 
foregoing, and without waiving any obligation of the Consultant, CDCR retains the power to conduct 
an independent investigation of any incident(s).  Furthermore, it is the responsibility of the 
Consultant to include the foregoing terms within any and all subcontracts, requiring that 
subcontractor(s) agree to the jurisdiction of CDCR to conduct an investigation of their facility and 
staff, including review of subcontractor employee personnel records, as a condition of the agreement. 

DDD. PRISON RAPE ELIMINATION POLICY 

CDCR maintains a zero tolerance for sexual misconduct in its institutions, community correctional 
facilities, conservation camps and for all offenders under its jurisdiction.  All sexual misconduct is 
strictly prohibited. 

CDCR is committed to providing a safe, humane, secure environment, free from sexual misconduct. 
This will be accomplished by maintaining a program to ensure education/prevention, detection, 
response, investigation and tracking of sexual misconduct and to address successful community         
re-entry of the victim. 

All contractors, consultants and their employees are expected to ensure compliance with this policy 
as described in Department Operations Manual (DOM), Chapter 5, Article 44. 

If you are providing services for the confinement of our inmates, you and your staff are required to 
adopt and comply with the Prison Rape Elimination Act (PREA) standards, 28 Code of Federal 
Regulations (CFR) Part 115 and with CDCR’s DOM, Chapter 5, Article 44, including updates to this 
policy.  This will include CDCR staff and outside audit personnel (who also conduct PREA audits 
of state prisons) conducting audits to ensure compliance with the standards. 
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As a contractor or consultant with CDCR, you shall not assign an employee to a CDCR facility or 
assign an employee to duties if that employee will have contact with CDCR inmates, if that employee 
has 1) engaged in sexual abuse in a prison, jail, lockup, community confinement facility, juvenile 
facility, or other institution (as defined in 42 U.S.C.1997); 2) been convicted of engaging or 
attempting to engage in sexual activity in the community facilitated by force, overt or implied threats 
of force, or coercion, or if the victim did not consent or was unable to consent or refuse; or 3) has 
been civilly or administratively adjudicated to have engaged in the activity described in this section. 

The contractor or consultant shall conduct a criminal background records check for each contract 
employee who will have contact with CDCR inmates and retain the results for audit purposes.  By 
signing this contract, the contractor or consultant agrees to ensure that all of the mandates of Section 
DDD Prison Rape Elimination Policy are complied with.  Material omissions, by the contract 
employee, regarding such misconduct or the provision of materially false information shall be 
grounds for removal from institutional grounds. 

Contract employees, who have contact with inmates, shall be provided training via the Exhibit titled 
“PRISON RAPE ELIMINATION POLICY”, Volunteer/Contractor Informational Sheet to learn 
their responsibilities under the agency’s sexual abuse and sexual harassment prevention, detection, 
and response policies and procedures.  A copy of this signed informational sheet will be provided to 
the institution before a contract employee may have contact with inmates. 

Any contract employee who appears to have engaged in sexual misconduct with an inmate shall be 
prohibited from contact with inmates and shall be subject to administrative and/or criminal 
investigation.  Referral shall be made to the District Attorney unless the activity was clearly not 
criminal.  Reportable information shall be sent to relevant licensing bodies. 

EEE. UNENFORCEABLE PROVISION 
 

In the event that any provision of this Agreement is unenforceable or held to be unenforceable, then 
the Parties agree that all other provisions of this Agreement have force and effect and shall not be 
affected thereby. 

 
FFF. EXPATRIATE CORPORATIONS 
 

Consultant hereby declares that it is not an expatriate corporation or subsidiary of an expatriate 
corporation within the meaning of Public Contract Code Section 10286 and 10286.1, and is eligible 
to contract with the State of California. 

GGG.   DOMESTIC PARTNERS 

For contracts executed or amended after July 1, 2004, the Consultant may elect to offer domestic 
partner benefits to the Consultant’s employees in accordance with Public Contract Code 
Section 10295.3.  However, the Consultant cannot require an employee to cover the costs of 
providing any benefits which have otherwise been provided to all employees regardless of marital 
or domestic partner status. 
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HHH. PAYEE DATA RECORD FORM STD. 204 
 

This form must be completed by all Consultants that are not another State agency or other      
 governmental entity. 

 
III.       CONTRACT VIOLATIONS 

 The Consultant acknowledges that any violation of Public Contract Code, Division 2, Part 2, 
Chapter 2, is subject to the remedies and penalties contained in Public Contract Code Sections 10420 
through 10426. 

 
JJJ.       CONSULTANT’S TUBERCULOSIS REQUIREMENTS 
 
 Prior to the delivery of contracted services to be performed indoors within a CDCR institution/parole 

office/community based program, contractors, consultants and their employees who are assigned to 
work with inmates/parolees on a Regular Basis shall be required to be examined, tested or medically 
evaluated by a licensed health provider for Tuberculosis (TB) in an infectious or contagious 
stage.  For the duration of the contract these contractors, consultants and/or their employees working 
in an institution/parole office/community based program will be required to be examined, tested or 
medically evaluated for TB in an infectious or contagious stage at least once a year (within 12 months 
of the initial TB test) or more often as directed by CDCR. NOTE: “Regular Basis” is defined as 
working with inmates/parolees one or more times per week.  The TB test/evaluation and result must 
be completed not more than (30) thirty days prior to delivery of contracted services.  Both the TB 
test/evaluation document and the TB free “certification” document are required to be filled out 
completely and signed by a licensed healthcare provider.   

 
 Contractors, consultants and their employees who work with inmates/parolees in an indoor setting 

on a “Regular Basis,” shall be required to furnish to their CDCR Contract Manager, at no cost to 
CDCR, a documented TB test/evaluation and a TB Infectious Free Certification.  The TB 
testing/evaluation process may be either a Tuberculin Skin Test (TST) or an Interferon Gamma 
Release Assay blood test. NOTE: If a TB test/evaluation result is positive, a Chest X-Ray (CXR) is 
required. The CXR report must be submitted to the contract manager along with a TB Infectious Free 
Certification before the contractor/staff shall be allowed to begin or continue the delivery of services.   

 
KKK.   EXECUTIVE ORDER N-6-22 – RUSSIA SANCTIONS 
  
 On March 4, 2022, Governor Gavin Newsom issued Executive Order N-6-22 (the EO) regarding 

Economic Sanctions against Russia and Russian entities and individuals. “Economic Sanctions” 
refers to sanctions imposed by the U.S. government in response to Russia’s actions in Ukraine, as 
well as any sanctions imposed under state law. The EO directs state agencies to terminate contracts 
with, and to refrain from entering any new contracts with, individuals or entities that are determined 
to be a target of Economic Sanctions. Accordingly, should the State determine Contractor is a target 
of Economic Sanctions or is conducting prohibited transactions with sanctioned individuals or 
entities, that shall be grounds for termination of this agreement. The State shall provide Contractor 
advance written notice of such termination, allowing Contractor at least 30 calendar days to provide 
a written response. Termination shall be at the sole discretion of the State 
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ARTICLE V: CHANGES AND AMENDMENTS 

A. This Agreement may be amended by mutual consent of the Parties hereto in writing. 

B. No change resulting in an increase or decrease in the Agreement price shall be authorized unless 
approved in an amendment by CDCR. 

C. Any change required and performed under the direction of CDCR, within the existing scope of 
services and without an amendment, shall be accomplished under the then-current Agreement price. 

 
ARTICLE VI: DISPUTES 

A. All limitations on the time of the State to bring an action, including, but not limited to, Code of Civil 
Procedure Sections 335.1, 337, 337.1, 337.15, or 338, for recovery of losses arising out of the 
performance or default of this Agreement, under every legal or equitable theory or cause, are 
extended to the maximum time allowed under Code of Civil Procedure Section 360.5. 

B. Any claim that Consultant may have regarding the performance of this Agreement including, but not 
limited to, claims for additional compensation or extension of time, shall be submitted to the Director, 
Facility, Planning, Construction and Management, California Department of Corrections and 
Rehabilitation, or his/her designee, within ten working days of discovery of conditions or events for 
which Consultant is seeking compensation.  CDCR and Consultant shall then attempt to negotiate a 
resolution of such claim and process an amendment to this Agreement to implement the terms of any 
such resolution. 

C. Claims not resolved after all administrative remedies have been exhausted shall be resolved by 
arbitration pursuant to California Public Contract Code Section 10240, et. seq. and California Code 
of Regulations, Title I, Section 1300, et. seq., unless Consultant and CDCR otherwise agree in 
writing to waive the arbitration requirement and to have the claim litigated in a court of competent 
jurisdiction in this State. Venue for any arbitration or court proceeding shall be in Sacramento, 
California, unless otherwise decided by CDCR at its sole discretion.  

D. The rights and remedies of CDCR provided under this Agreement are in addition to any other rights 
and remedies provided by law. 

 
 

 
                                                END OF ARTICLES 


